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1. Tecnology for implementation of the Convention
Access to and transfer of technology is considered in the Convention, as is the case
with other post- Rio multilateral environmental agreements, as one of the critical
elements for its effective implementation.

The Convention expressly recognizes the role that technology transfer and
cooperation can play in the realization of its three objectives and is conceived as part
of the positive measures to facilitate the effective implementation of the Convention.

Issues relating to technology transfer and cooperation are addressed in articles 16, 18
and 19 of the Convention. In addition, issues regarding training and research
considered so essential to establishing national capacities to absorb technologies are
addressed in article 12 of the Convention. 

http://www.informea.org/node/255/text?article=332#article-332


2. Basic obligation
The basic obligation of all parties regarding access to and transfer of technology is set out in article 16(1), which provides that
each contracting party “...undertakes...to provide and/or facilitate access for and transfer to other Contracting Parties of
technologies that are relevant to the conservation and sustainable use of biological diversity or make use of genetic resources
and do not cause significant damage to the environment.”

This obligation has a number of important aspects:

1. Its scope is limited to the categories of technologies specified: that is, technologies relevant to the conservation and
sustainable use of biological diversity or that make use of genetic resources.

2. The wording of the paragraph provides flexibility in the manner in which parties can implement it depending on each
concrete situation. Parties can “provide and/or facilitate” access for and transfer of technologies to other parties. This is a
necessary and important latitude since for technologies subject to intellectual property rights, parties would have very
limited leverage on the private sector to affect transfer. In this regard, therefore, parties can only facilitate transfers
through such measures as providing appropriate incentives to the private sector. On the other hand, for technologies in
the public domain, a party could directly provide access for and transfer to another party.

http://www.informea.org/treaties/cbd/text?article=336&paragraph=4309#paragraph-4309


3. Fair and most favourable terms
Under article 16(2), “Access to and transfer of technology...to
developing countries shall be provided and/or facilitated under
fair and most favourable terms, including on concessional and
preferential terms where mutually agreed, and, where necessary,
in accordance with the financial mechanism established by
Articles 20 and 21...”

It would appear that the Convention requires developed country
parties to ensure that the terms under which developing country
parties’ access technologies are fair and most favourable. This
would seem to suggest that access to and transfer of technology
would be on terms other than those established by the
international technology market.

How this is to be ensured in cases of technologies subject to
intellectual property rights is an issue that will need to be further addressed by the COP. However, the paragraph makes an
important linkage with the Convention’s financial mechanism: it is clear that the resources available through the mechanism
could be used to facilitate access to and transfer of proprietary technology to developing countries.

http://www.informea.org/treaties/cbd/text?article=336&paragraph=4310#paragraph-4310


4. Intellectual property rights
In the case of technology subject to patents and other intellectual property rights,
access and transfer shall be provided on terms that recognize and are consistent
with the adequate and effective protection of intellectual property rights (article
16(2)).

In effect, access to and transfer of proprietary technology is made subject to the
existence of adequate and effective protection of intellectual property rights. This
provision would seem to require that recipient countries have in place adequate
and effective domestic intellectual property rights regimes. To what extent strong
national intellectual property rights regimes facilitate the transfer of technology is
an issue that is currently subject to intense international debate.

http://www.informea.org/treaties/cbd/text?article=336&paragraph=4310#paragraph-4310


5. Enabling legal and policy frameworks
Parties are required to “...take legislative, administrative or policy measures...with the aim that Contracting Parties, in
particular those that are developing countries, which provide genetic resources, are provided access to and transfer of
technology which makes use of those resources, on mutually agreed terms, including technology protected by patents and other
intellectual property rights, where necessary, through the provisions of Articles 20 and 21 and in accordance with international
law (article 16(3))...”.

The obligation is imposed on user-countries to establish an
enabling legal and policy environment for access to and transfer
of such technology to countries, which provide genetic
resources. This is important to ensure the effective
implementation of the third objective of the Convention relating
to the fair and equitable sharing of benefits arising from the
utilization of genetic resources.

Last, parties are required to “...take legislative, administrative or
policy measures...with the aim that the private sector facilitates
access to, joint development and transfer of technology...for the
benefit of both governmental institutions and the private sector
of developing countries...” (article 16(4)). The vast amount of
global technology is owned by the private sector of developed
countries. Developed country parties are therefore required to play a facilitative role through legislative and policy
development that would act as an incentive to their private sector actors to provide access to and transfer of technology to
developing countries. 

http://www.informea.org/treaties/cbd/text?article=336&paragraph=4311#paragraph-4311
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6. International scientific cooperation
There are a number of other provisions in the Convention that are relevant to
technology transfer. Article 18 on technical and scientific cooperation requires
parties to promote international cooperation in the field of conservation and
sustainable use of biological diversity and to develop methods of cooperation for
the development and use of technologies, including indigenous and traditional
technologies and to promote the establishment of joint research programmes and
joint ventures for the development of technologies relevant to the objectives of
the Convention. 

http://www.informea.org/node/255/text?article=338#article-338


7. Biotechnology research
Article 19 on biotechnology requires parties to establish “...legislative, administrative or policy measures to provide for the
effective participation in biotechnological research activities by the Contracting Parties, especially developing countries,
which provide the genetic resources for such research...” and to “...take practicable measures to promote and advance priority
access on a fair and equitable basis by Contracting Parties, especially developing countries, to the results and benefits arising
from biotechnologies based upon genetic resources provided...”.

http://www.informea.org/node/255/text?article=339#article-339

