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1. Introduction
Marine mammals can be grouped together in three orders: the Cetacea (whales, dolphins and porpoises), the Sirenia (dugongs,
manatees and seacows) and the Carnivoria (sea otters and polar bears and the species belonging to the Pinnipedia (seals, sea
lions and walruses)).

As most commentators regard the species coverage of the International Convention for the Regulation of Whaling (“ICRW”) as
being limited to baleen whales and large toothed whales (paragraph I of the Schedule), smaller types of whales, such as
dolphins and porpoises and species from the other orders of marine mammals are excluded.

https://iwc.int/home


CMS and CITES
Some of these species nevertheless fall within the coverage of the Convention on the Conservation of Migratory Species of
Wild Animals (“CMS”). The CMS is largely a framework instrument that relies for its implementation on the creation of
regulatory instruments at the regional level. In contrast with the ICRW’s dual objectives of conservation and utilization, these
regional instruments have so far been primarily or exclusively concerned with conservation. The CMS defers to the
International Whaling Commission (IWC), but also assists in filling the ‘regulatory vacuum’ in respect of certain species of
‘small cetacean’.

In 2000, IWC and CMS signed a Memorandum of Understanding to establish a framework of information and consultation
between UNEP/CMS and the IWC in the field of conserving migratory species and the world’s natural heritage, with a view to
identifying synergies and ensuring effective cooperation in joint activities by the relevant international bodies established under
both conventions and national institutions of their contracting governments. Further, two CMS AGREEMENTS concern ‘small
cetaceans’: the Agreement on the Conservation of Small Cetaceans of the Baltic, North-East Atlantic, Irish and North Seas
(ASCOBANS) and the Agreement on the Conservation of Cetaceans in the Black Sea Mediterranean Sea and Contiguous
Atlantic Area (ACCOBAMS).

One global instrument that should not be left unmentioned here is the Convention on International Trade in Endangered
Species of Wild Fauna and Flora (“CITES”). Trade regulation by CITES can complement the efforts in the protection and
preservation of marine biodiversity of the IWC and RFMOs.

http://www.http//www.informea.org/treaties/cms/summary/.org/
http://www.informea.org/treaties/ascobans/summary/
http://www.informea.org/treaties/cites/summary/


Adoption
The ICRW was adopted on 2 December 1946 and came into force on 10 December 1948. The negotiation of the ICRW built on
the 1937 International Agreement for the Regulation of Whaling and its 1938 and 1945 Protocols.

As of June 2015, there are 88 states parties to the 1946 ICRW. The Schedule attached to the 1946 ICRW and which is an
integral part of it contains the agreed definitions and technical conservation and management measures.



2. Objective and scope
The ICRW is presently the only instrument at the global level that deals specifically with both the conservation and utilization
of marine living resources. The Preamble to the 1946 ICRW identifies this dual purpose as “to provide for the proper
conservation of whale stocks and thus make possible the orderly development of the whaling industry.”

The 1946 ICRW predates UNCLOS by several decades. It is therefore no surprise that the coverage of the ICRW is not
influenced by the division of the oceans in the maritime zones and the rights of coastal states and flag states therein as
recognized by UNCLOS. The 1946 ICRW “applies to factory ships, land stations and whale catchers under the jurisdiction of
the Contracting Governments and to all waters in which whaling is prosecuted by such factory ships, land stations and whale
catchers” as provided by article I(2). However, it should be realized that the ICRW does not affect the sovereign rights of
coastal states over marine mammals in their EEZs under article 65 of UNCLOS. This means that whether or not a coastal state
is a party to 1946 ICRW, it has a right under article 65 to regulate the exploitation of marine mammals more strictly than the
ICRW. If, for instance, the 1946 ICRW would in the future allow commercial whaling in the Indian Ocean, a coastal state like
India could nevertheless prohibit all whaling within its EEZ. The reverse is not possible. That is, a party to the ICRW cannot
authorize whaling in its own EEZ by invoking article 65 of UNCLOS if it is also legally bound to a ban on whaling under 1946
ICRW.

It has been argued that the second part of Art. 65 of UNCLOS, which reads “States shall cooperate with a view to the
conservation of marine mammals and in the case of cetaceans shall in particular work through the appropriate international
organizations for their conservation, management and study”, implies that UNCLOS treats cetaceans differently from other
components of biodiversity and defers to other organizations for their management, in particular the IWC as the generally
recognized global authority.



3. Institutional arrangements
The 1946 ICRW establishes the International Whaling Commission (“IWC”) as its regulatory body. The main duty of the IWC
is to review and revise as necessary the measures laid down in the Schedule that governs the conduct of whaling throughout the
world. The Schedule both gives effect to and is an integral part of the Convention. These measures, among other things,
provide for the complete protection of certain species; designate specified areas as whale sanctuaries (for example, the Indian
Ocean Sanctuary established in 1979 and the Southern Ocean Sanctuary established in 1994); set limits on the numbers and
size of whales which may be taken; prescribe open and closed seasons and areas for whaling; and prohibit the capture of
suckling calves and female whales accompanied by calves (see article V(1)).

Parties to the 1946 ICRW are required by article IX(1) to take appropriate measures to ensure the application of the provisions
of this Convention and the punishment of infractions of its provisions in operations carried out by persons or by vessels under
its jurisdiction. This will require states to enact the necessary national legislation.

https://iwc.int/iwcmain
https://archive.iwc.int/pages/view.php?ref=3606&k=
https://archive.iwc.int/pages/view.php?ref=3607&k=


4. Decision-making procedure
As the IWC has become a highly politicized body where decisions are often not just based on science but also on political and
cultural grounds, it is useful to look at the ICRW’s decision-making procedures. The IWC met once a year from 1949 until
2012 in one of its member states to consider matters relating to whaling and possibly amend the Schedule. Since 2012 it meets
every second year and so did not meet in 2013, although a smaller ‘Bureau’ did meet to consider interim matters.

Each contracting government to the 1946 ICRW has one Commissioner to the IWC and one vote, as provided under article
III(1). The core-decisions under article V(1) must be taken by a three-fourths majority; other decisions are taken by a simple
majority, as required under article III(2). There is also an objection procedure under article V(3), which enables parties to avoid
becoming legally bound to amendments that were adopted with the necessary majority. This procedure currently allows, for
instance, Norway to be legally engaged in commercial whaling despite zero quota (also called moratorium) for commercial
whaling that is in force per paragraph 10(e) of the Schedule. The IWC is assisted by a Scientific Committee, which assesses the
status of the world’s whale stocks and offers the IWC advice on the need for regulation. However, the IWC is not bound by that
advice.



5. Conservation of whales and the moratorium on commercial whaling
In the last decade, the Scientific Committee has recognized the need for scientific research on the effects of environmental
change on whales. The need to place the management and conservation of whales in a broader ecosystem context has, among
other things, led to several workshops (including one on the interactions between whales and fish stocks), research
programmes, and closer cooperation with the Secretariat of the CMS and the Commission for the Conservation of Antarctic
Marine Living Resources (“CCAMLR”). At its 55th Annual Meeting in 2003, the IWC adopted the Berlin Initiative on
Strengthening the Conservation Agenda of the International Whaling Commission, which established a permanent
Conservation Committee, which has never been recognized by Japan. The efforts of this Committee may strengthen the
conservation agenda of the IWC and place whaling in a broader ecosystem context. In 2001, the IWC recognized the
importance of habitat protection and integrated coastal zone management for whales and urged states to take appropriate action
within and under relevant international conventions.

Marine mammals have relatively low levels of reproduction and this especially holds true for large whales. Intensive hunting
therefore brings a high risk of over-exploitation, the collapse of stocks and even extinction. By the late 1970s, there was a well-
founded concern that centuries of whaling had brought most of the large whale species to the brink of extinction. In 1982, the
IWC eventually agreed to a pause in commercial whaling on all whale stocks from the 1985/86 season onwards, which was
achieved by way of a zero quota for commercial killing of all stocks, per paragraph 10(e) of the Schedule. This moratorium on
commercial whaling was originally intended to have been subject to a ‘comprehensive assessment’ by 1990 ‘at the latest’, but
has been in effect ever since.

The IWC developed a Revised Management Procedure (“RMP”) which seeks to ensure that once the moratorium is lifted,
sufficient account is taken of the high risks to over-exploitation and thereby loss to marine biodiversity. The moratorium will
not be lifted until the completion of the Revised Management Scheme (“RMS”), which complements the RMP on matters of
supervision, control and data-gathering to ensure that catch limits are not exceeded. However, after years of negotiations, little
progress has been achieved in this regular agenda item.

Today, whaling still continues despite the moratorium on commercial whaling. Some whaling is allowed for the purpose of
aboriginal subsistence whaling, for example, in Greenland, the Russian Federation, St. Vincent and the Grenadines and the
United States. Moreover, Norway continues commercial whaling on the northeast Atlantic minke whale stock after Norway
objected to the moratorium; Iceland engages in commercial whaling, having left the IWC in 1992 but rejoined in 2002 with a
reservation to the moratorium; and both Iceland and Japan are engaged in scientific whaling pursuant to article VIII of the 1946
ICRW. Finally, small numbers of large whales are occasionally taken by nationals of states that are not parties to 1946 ICRW;
and relatively large numbers of small cetacean species (such as dolphins and porpoises) are taken, both intentionally and as
fisheries bycatch, by parties and non-parties alike.

https://iwc.int/rmp


6. Developments
It is difficult to predict what will happen with the IWC in the future, even in the near future. It is hard to deny that some stocks
of some of the large whale species would allow limited commercial whaling. Some argue, however, that even if this were true,
shortcomings in monitoring and control would inevitably lead to excess catches of authorized stocks and illegal catches of
stocks for which the moratorium would still apply. The polarization of the IWC in a pro-whaling and an anti-whaling camp is,
however, more than anything caused by cultural and political factors. Some members of the IWC have openly stated that they
will never agree on a resumption of commercial whaling under any circumstances.

At the closure of the 55th Annual IWC Meeting in 2003, a group of 17 members, including Iceland, Japan and Norway, issued
a statement in which they concluded that the establishment of the Conservation Committee and the failure to adopt the RMS
have “provoked an increased interest in examination of alternatives that would provide for the sustainable use of abundant
whale resources.” But as the IWC’s collapse has been predicted so often in the past already, only time will tell. The key to a
healthy IWC lies in the diligence by which the participating states respect each other’s views and legitimate rights and interests
in light of the overarching need for conservation of whale species.



The future of the IWC
Between the years 2007 and 2010 a formal process of reconciliation and ‘normalization’ was attempted. Given the title ‘The
Future of the IWC’ this process involved numerous small group meetings, which tried to find common ground. At the 62
Meeting in 2010, a ‘proposed consensus decision’ was put forward by the then Chair and Vice-Chair. This document took the
form of a ‘package deal’ including elements such as:

The retention of the moratorium on commercial whaling and the suspension for a decade of scientific permit whaling
The establishment of certain contentious whale sanctuaries
The bringing of ‘small cetaceans’ under the IWC’s management auspices
All whaling authorized by member governments would be brought under IWC control and whaling would be limited to
those members currently taking whales
No new non-indigenous whaling would take place on whale species or populations not presently hunted
Usage of the best available scientific advice caps to determine lower than present catch levels for the next decade

Consensus was not achieved in 2010 and the Chair suggested that a further ‘period of reflection’ until the 63  Meeting in 2011
would be advisable.  At the 64  Meeting in 2012 a significant number of parties indicated that they considered the process to
be over.
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Recent issues
At the 64  Meeting in 2012 Denmark, for Greenland, failed to receive the aboriginal subsistence whaling quota it sought and
threatened to begin issuing its own quota allocations – and even to leave the IWC. More recently, Denmark has retreated
somewhat from this firm position and appears to be seeking other ways to gain higher quotas than by leaving the IWC. It
remains to be seen what will happen in the future in this regard.

In 2014, the International Court of Justice (“ICJ”) ruled in its judgement “Whaling in the Antarctic (Australia v. Japan: New
Zealand Intervening)” that Japan’s JARPA II programme does not represent genuine research and is therefore illegal. Japan has
indicated that it will abide to the ruling of the ICJ.
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