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Scope: This class focuses on the application of the equitable and reasonable use principle. It takes into account the relevant
factors and circumstances established by international water law, with reference to different uses within the same basin
organization (irrigation, energy production, fishing, tourism, etc.). This class builds on Module B Class 3, which illustrates the
meaning of the equitable and reasonable use principle according to international water law and as seen through the lens of
multilateral environmental agreements (MEAs) and reviews the foundations of the principle, its “green” interpretation”, and its
implementation at the national and basin level.

Purpose: This class presents the practical aspects of the principle of equitable and reasonable use in international water law.
The target audience is policymakers (and their staff) from transboundary basin organizations, regional and national legislatures
and water authorities, technocrats and water managers, and graduate students in various disciplines. Through practical
examples and experiential learning exercises, the class will strengthen participant capacity to better engage in international
transboundary waters governance.

Methodology: This class is structured for three hours. It begins with an introductory presentation on the application of the
principle of equitable and reasonable use in the international experience. Next, a case study on the principle of equitable and
reasonable use in practice will be presented. The case study will focus on the development of mutually beneficial treaties
between Canada and the United States of America (USA). The presentation will be followed by a question period.

Adult learners invariably learn best when they are involved in the training process. Participants will take part in a two-hour
experiential learning activity centred on the Green River Basin, to apply the factors that determine equitable and reasonable use
to a specific transboundary waters situation.
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1. Key issues
What are the relevant factors and circumstances to determine what constitutes equitable and reasonable use of an
international watercourse?
What are some practical (real-world) applications of the principle of equitable and reasonable use of an international
watercourse?



2. Introduction
Every watercourse State has the right to use the waters within its territory; however, this right is not unlimited and is not
unconditional. The principle of equitable and reasonable use is a fundamental doctrine guiding water-sharing for international
watercourses. This principle requires each watercourse State to ensure, in an ongoing manner, that its use of a transboundary
watercourse is equitable and reasonable vis-à-vis other watercourse States. The principle requires that the equitableness and
reasonableness of any use is to be determined by weighing all relevant factors and by comparing the benefit that would follow
from the use with the injury or burden that use might inflict on the interests of another watercourse State. The principle applies
to all uses, including allocation and non-consumptive uses, and protection of water resources.

The principle of equitable and reasonable use seeks to attain an optimal use it aims to secure the maximum possible benefits for
all watercourse States, and to achieve the greatest possible satisfaction of all watercourse State needs, while minimizing the
detriment to, or unmet needs of, each. The principle does not mean an equal allocation of the resource or equal share of its uses
and benefits. Its application to a particular watercourse will not prohibit a use that causes damage unless it exceeds the limits of
the using watercourse State’s equitable and reasonable share of the watercourse. However, significant damage to a watercourse
is prohibited by another of the key principles of international water law – the “no harm” principle. A watercourse State has a
right to equitable and reasonable use of a watercourse and also has the correlative obligation not to deprive other watercourse
States of their own right to an equitable and reasonable use of the watercourse.

The judgment of the International Court of Justice (ICJ) in the Gabčíkovo-Nagymaros Project case supports the proposition
that equitable and reasonable use is a basic governing principle of customary international law. In 1997 Hungary and Slovakia
appeared before the ICJ in a dispute over the Danube River. Despite several attempts at peaceful settlement, the parties could
not find a solution to issues involving the construction of a dam at Gabčíkovo-Nagymaros. Hungary refused to proceed with
the project agreed to in an earlier bilateral agreement[1] on the grounds that the work would cause environmental damage not
foreseen at the time of the conclusion of the agreement. Slovakia reacted by diverting the Danube and implementing a
‘provisional solution’ aimed at providing for itself the benefits anticipated under the Nagymaros works. In their arguments
before the ICJ, each side took opposing views on the principles of international law applicable to the development of the
Danube. Hungary alleged that Slovakia had violated the rules of equitable use and ‘no harm’ by diverting the Danube and
implementing a ‘provisional solution’. The ICJ rejected the no harm principle and ruled in favour of Slovakia. In the process,
the ICJ reinforced the proposition that the principle of equitable use continues to be the dominant principle of international
water law.

[1] Treaty between the Hungarian People’s Republic and the Czechoslovak Socialist Republic Concerning the Construction and
Operation of the Gabčíkovo-Nagymaros System of Locks, opened for signature 16 September 1977, 1109 UNTS 235 (entered
into force 30 June 1978).



3. Relevant Factors and Circumstances
What constitutes equitable and reasonable use is determined by assessing various factors, circumstances or conditions
(hereafter, “factors”) relevant (or prevalent) and specific to the watercourse and to the common watercourse States. Particular
attention is drawn to the benefits derived by one acting watercourse State and the injury or disadvantage (burden) that the
action might impose on other watercourse State(s).

Each factor is given such weight as it merits relative to all other factors. No factor occupies a position of pre-eminence with
respect to any other factor, and no factor has a fixed weight. To be relevant, a factor must aid in the determination or
satisfaction of the social and economic needs of the watercourse States. All relevant factors must be identified and considered
together and a conclusion reached on the basis of the whole. Most uses are not static; hence changing scenarios with changing
natural conditions can trigger a need to reconsider the relevant factors in each particular case. For example, a drought would
reduce the available water supply, and a population increase would result in greater need for water. Maintaining a regime of use
that is equitable in relation to other riparian States is therefore necessarily a dynamic process.



3.1. Relevant Factors and Circumstances (Contd)
The seminal 1966 Helsinki Rules and the 1997 UN Watercourses Convention provide indicative lists of the key factors to be
taken into account when determining what constitutes an equitable and reasonable use.

Under the 1966 Helsinki Rules, relevant factors to be considered include:

1. The geography of the basin, including in particular the extent of the drainage area in the territory of each basin State;
2. The hydrology of the basin, including in particular the contribution of water by each basin State;
3. The climate affecting the basin;
4. The past and existing use of the waters of the basin;
5. The economic and social needs of each basin State;
6. The population dependent on the waters of the basin in each basin State;
7. The comparative costs of alternative means of satisfying the economic and social needs of each basin State;
8. The availability of other resources;
9. The avoidance of unnecessary waste in the use of waters of the basin;

10. The practicability of compensation to one or more of the co-basin States as a means of adjusting conflicts among uses;
and

11. The degree to which the needs of a basin State may be satisfied, without causing substantial injury to a co-basin State

 Under the 1997 UN Watercourses Convention, relevant factors that are to be considered include:

1. Geographic, hydrographic, hydrological, climatic, ecological and other factors of a natural character;
2. The social and economic needs of the watercourse States concerned;
3. The population dependent on the watercourse in each watercourse State;
4. Existing and potential uses of the watercourse;
5. Conservation, protection, development and economy of use of the water resources of the watercourse and the costs of

measures taken to that effect;
6. The availability of alternatives, of comparable value, to a particular planned or existing use



3.2. Relevant Factors and Circumstances (Contd)
Ultimately, weighing the factors and identifying what constitutes equitable and reasonable use depends heavily on subjective
value judgments. Individual factors and circumstances can be valued differently by each watercourse State concerned. The
notion of what is equitable and reasonable can be understood in various ways.

No single use of a watercourse state has priority over another use. Any conflict between uses should be resolved in a way that
is guided by the principles of equitable and reasonable use and prevention of significant harm. The requirements of vital human
needs must be specifically kept in mind.

An existing reasonable use may continue unless the factors justifying its continuance are outweighed by other factors. If this
happens, the need may be modified or terminated to accommodate a competing incompatible use.



4. Equitable Participation
Watercourse States cannot achieve equitable and reasonable use in isolation; participation of the other State(s) sharing a
hydrologic system is required. Watercourse States have a right and a duty to participate in the use, development and protection
of a watercourse in an equitable and reasonable manner. This notion is captured in the concept of “equitable participation”, a
principle reflected in the 1997 UN Watercourses Convention (UNWC). Such participation includes both the right to use the
watercourse and the duty to cooperate in its protection and development, as provided in the UNWC. The basic idea behind this
concept is that in order to achieve a regime of equitable and reasonable use, watercourse States must often cooperate with each
other by taking affirmative steps, individually or jointly, with regard to the watercourse.



5. General Considerations
Equitable and reasonable use is complicated by considerations. These include concerns of how to meet global policy objectives
for poverty alleviation and sustainable development. The Sustainable Development Goals (SDGs)[1] include a dedicated goal
on water and sanitation. SDG 6 sets out to “ensure availability and sustainable management of water and sanitation for all.” It
expands the Millennium Development Goal (MDG)[2] focus on drinking water and basic sanitation to now cover the entire
water cycle, including the management of water, wastewater and ecosystem resources.

A transboundary Environmental Impact Assessment (EIA) is the process by which the anticipated effects on the environment
of a proposed development or project are measured. Transboundary EIAs can enhance the ability of decision makers to assess
the various costs and benefits of proposed activities. The EIA would assist to identify the advantages and disadvantages an
activity might impose on shared freshwater resources. A transboundary EIA provides information on the benefits and impacts
of a planned use of a transboundary water body. It also facilitates the implementation of the principle of equitable and
reasonable use. As such, the principle has the potential to further the goals of sustainable development and inter-generational
equity. Improvements in human health, poverty conditions, and human access to freshwater resources may also be achieved.

 

[1] On September 25th 2015, countries adopted a set of global goals (17 goals, 169 targets) to end poverty, protect the planet,
and ensure prosperity for all as part of a new sustainable development agenda. Each goal has specific targets to be achieved
over the next 2015-2030 period. See https://sustainabledevelopment.un.org/?menu=1300

[2] The eight Millennium Development Goals (MDGs)—which range from halving extreme poverty rates to halting the spread
of HIV/AIDS and providing universal primary education, all by the target date of 2015—form a blueprint agreed to by all the
world’s countries and all the world’s leading development institutions. They have galvanized unprecedented efforts to meet the
needs of the world’s poorest.

 

https://sustainabledevelopment.un.org/?menu=1300


5.1. General Considerations (Contd)
The consequences for a State that violates a rule of international law are dealt with under the rules of State responsibility. There
are two criteria to be met in determining whether a watercourse State’s conduct is to be classified as wrongful. First, the
conduct must be an action or omission attributable to the watercourse State (i.e. committed by the watercourse State apparatus,
such as its organs, officials, etc.). Second, this conduct must constitute a breach of a rule of international law. Where a
watercourse State has denied another watercourse State its equitable and reasonable use of a transboundary watercourse, the
offending State will be liable to remedy the wrongful conduct. The remedies available to the watercourse State(s) whose rights
have been violated include an order for cessation of the wrongful conduct, guarantees of non-repetition of the wrongful acts,
satisfaction (apology, exemplary damages), restitution, and compensation.



6. Downstream Benefit Sharing
The 1966 Helsinki Rules expressly include “the practicality of compensation to one or more of the co-basin States as a means
of adjusting conflicts among uses” as a factor in determining a reasonable and equitable share in the beneficial uses of the
waters of an international drainage basin. The UNWC is intended to be open-ended. Arrangements for benefit sharing, cost
sharing, payment of compensation or payment for ecosystem services are included in reaching or identifying an equitable
accommodation of the interests of co-basin States.

States have generally arrived at an equitable allocation of the watercourses’ uses and benefits mainly through joint study and
negotiations. Such study and negotiation may result in a long and difficult process, especially because water resources are
generally of paramount importance for the States involved. The Mekong River regime evolved over fifty years with the
assistance of the United Nations and external donors and is still developing. The Nile River Basin process, involving all basin
states, envisages a long-term, in-depth joint study aimed at determining net equitable entitlements for each of them. This is also
reflected in cases such as that of the Columbia River Basin controversy, which required 25 years to settle.



6.1. Downstream Benefit Sharing (Contd)
A good example of the principle of equitable and reasonable use in practice is the development of mutually beneficial treaties
between Canada and the USA. The countries share a 6400 km boundary between the main portions of their provinces and
states, and an additional 2400 km between the Yukon Territory and Alaska. The Columbia River is just one of many
international watercourses shared by Canada and the USA. Canada is generally the upstream watercourse State and the USA is
generally the downstream watercourse State. Stretching 1952 km, the Columbia River is the fourth largest river in North
America. The Columbia River Basin covers 640,000 km  of territory in Canada and the USA. In recognition of the importance
of cooperating with regard to their many shared water resources, Canada and the USA concluded an agreement in 1909, known
as the Boundary Waters Treaty[1], which among other things established an entity called the International Joint Commission
(IJC) to govern their relations.

Prior to the inception of the IJC, various ad-hoc commissions, established to resolve water-related issues, were proving to be
incapable of handling the growing water-related disputes between the two countries. Even the International Waterways
Commission, established in 1905, only dealt with issues on a case-by-case basis. As Canada and the USA entered into
negotiations to establish a permanent body to replace the International Waterways Commission, the tone of the discussions was
informed by the concerns of each State. The issue of most concern in the USA was sovereignty. The USA, while realizing the
necessity of an agreement to manage transboundary waters, wanted to ensure that its political independence was not
compromised in the process. This was expressed in the USA position that absolute territorial sovereignty must be retained over
the waters within each state’s territory. It was the USA’s view that tributaries should not be included in the new commission’s
authority. In contrast, Canada was interested in establishing an egalitarian relationship with the USA. Canada was hampered in
its pursuit not only by the relative size of development of the two States at the time, but also because Canadian foreign policy
was still under the purview of the United Kingdom. Consequently, negotiations had to be carried out between Ottawa,
Washington and London. Generally, however, Canada wanted a comprehensive agreement, which would include tributaries,
and a commission with greater authority than former bodies.

 
[1] Treaty between the United States and Great Britain Relating to Boundary Waters and Questions Arising between the United
States and Canada, opened for signature 11 January 1909, 23 UKTS 1910 (entered into force 5 May 1910).
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6.2. Downstream Benefit Sharing (Contd)
The resulting Boundary Waters Treaty is thought to reflect, to some extent, the interests of each negotiating State. For example,
for the purposes of the Boundary Waters Treaty, ‘boundary waters’ were defined as:

the waters from main shore to main shore of the lakes and rivers and connecting waterways, or the portions thereof, along
which the international boundary between the US and the Dominion of Canada passes, including all bays, arms, and inlets
thereof, but not including tributary waters which in their natural channels would flow into such lakes, rivers, and
waterways, or waters flowing from such lakes, rivers, and waterways, or the waters of rivers flowing across the boundary.

Pursuant to the Boundary Waters Treaty, each country reserved the right to control the use of waters within its jurisdiction
while maintaining that boundary waters were subject to equal and similar rights. The regulation and management of the
Columbia River Basin first began to receive serious consideration by the IJC in 1944. It then took 20 years, from the mid-
1940s through the mid-1960s, for Canada and the USA to identify the best dam sites, calculate the benefits of storage, and
negotiate allocation of the benefits from dams in British Columbia, Canada, that would regulate the flow of the Columbia
River.



6.3. Downstream Benefit Sharing (Contd)
Understanding the process that led to upstream storage in Canada requires a detailed look at complicated politics in both the
USA and Canada. The IJC had some jurisdiction over the streams that flowed between the two countries. IJC decisions were
not binding, however, and had to be supported by treaties negotiated between the countries. In March 1944, the USA
government referred the matter of increased storage on the Columbia River to the IJC. The IJC, in turn, created the
International Columbia River Engineering Board, composed of two members from each country. The board set up an
Engineering Committee and charged it with the task of obtaining data and analyzing the situation. Planners realized that
increased reservoir storage in Canada would produce massive benefits in the USA. The chairman of the USA section of the
IJC, stated in 1944, that no water would be backed up on either side of the border until everyone interested had been heard. He
urged that such action would not be for the sole benefit of downstream power sites. With that in mind, the IJC and its boards
and committees began determining the exact value of those benefits and the fairest way of crediting to Canada a reasonable
share of the resulting wealth.

The extensive technical studies of the IJC continued until December 1959. Then, at the request of Canada and the USA, the IJC
promulgated a set of principles intended to govern any sharing of benefits between Canada and the USA which might arise as a
result of joint development of the Columbia River. In making its various recommendations, the IJC was guided by the basic
precept that its principles should result in both the equitable sharing of the downstream benefits attributable to any cooperative
undertakings that might take place, and an advantage to each country as compared to any alternatives that might be available to
them. The IJC further stipulated that power benefits in the USA from upstream storage in Canada should be shared on a
substantially equal basis, provided that an equal split of benefits would result in an advantage to each country as compared to
available alternatives. When an equal split would not result in an advantage to each country, the countries would then have to
negotiate such other division of benefits as would be equitable to both countries and make cooperative development feasible.
The critical acknowledgement underlying the IJC stipulation was that an international project ought not to proceed unless both
countries would benefit. However, to the extent that a benefit occurred in one country and costs were imposed in another, the
solution was not to dispute whether the project should proceed. Rather, the way out would be to redistribute the benefits so that
both countries obtained an interest in them.



6.4. Donwstream Benefit Sharing (Contd)
Another important aspect of the IJC’s recommended principles was that the focus was on gross benefits, which eliminated the
difficulties of calculating net benefits. Different countries necessarily assign different values to that which they view as
important. Determining the net benefits and costs of a particular initiative will often be impossible. However, when both
countries have at least the assurance that they are better off with, rather than without, an initiative, they are then in a better
position to support that initiative.

Based on these principles, the parties were eventually able to negotiate the Treaty Relating to Cooperative Development of the
Water Resources of the Columbia River Basin (Columbia River Treaty). The Columbia River Treaty explicitly recognized that
the construction and operation of three treaty projects in Canada would increase both the usable energy and dependable
capacity of power plants in the USA. These projects would also provide irrigation and flood control benefits in the USA, all of
which would not be possible at the same cost without the three treaty projects. In return for building the three Columbia River
Treaty projects in Canada, the Treaty specifically entitled Canada to a lump sum payment for various downstream (flood
control) benefits. Canada would also claim half of the additional power generated by power plants in the USA that resulted
from storage across the border in Canada.



6.5. Donwstream Benefit Sharing (Contd)
The widely acknowledged situation with respect to the equitable sharing of downstream benefits of the Columbia River aptly
illustrates both the existence of a principle of equitable sharing of downstream benefits and its practical application. However,
the Columbia River example is not the only illustration of a suggested principle of equitable sharing of downstream benefits.
There are a growing number of international agreements that provide for the return, either in kind or in monetary form, of a
share of the benefits received in a state or states as a result of acts done in another state or states. Some examples include: the
Treaty of Peace with Germany (Treaty of Versailles) (1920); the Convention and Statute on the Regime of Navigable
Waterways of International Concern (1922); the Agreement Regulating the Use of the Waters of the Kunene River for the
Purposes of Generating Hydraulic Power and of Inundation and Irrigation in the Mandated Territory of South West Africa
(1926); the Convention on the Protection of the Rhine against Pollution from Chlorides (1977); the Cunene River Basin
Agreement (South Africa and Portugal) (1984); and the Treaty on the Lesotho Highlands Water Project between the
Government of the Kingdom of Lesotho and the Government of the Republic of South Africa (1986). These examples confirm
that state practice can be invoked in support of an emerging principle of customary international law regarding the equitable
sharing of downstream benefits where the act that confers the benefit on one state appears to have been done, or not done, at
the request of another state.



7. Conclusions
The genius of the principle of equitable use lies in its flexibility because it prescribes a ‘reasonableness’ test for
determining what is lawful or unlawful conduct in connection with international water resources.
Both upstream and downstream states generally have the potential to derive benefit from the rational and equitable use of
shared international watercourses through the rules of international law. These rules require international watercourse
states to cooperate with each other, and provide a framework that promotes the peaceful settlement of disputes.

A proper understanding of the legal issues involved in the development of international watercourses is essential for the
protection of legitimate interests. The social, political, economic and environmental implications of proposed actions
must also be considered. In particular, an appreciation of the importance of the legal dimension to the benefits that accrue
downstream from developments in an upstream state is crucial. The identification of these benefits can be difficult, and
precise calculations complex. However, for upstream states, these benefits may be substantial. The effort to grasp the
substance of the principle of equitable sharing of downstream benefits may be exceedingly worthwhile.


